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parties thereto have for that reason been discharged from the fur-
ther performance of the contract, the following provisions of this
section shall, subject to the provisions of section two of this Act (o),
have effect in relation thereto.

(2) All sums paid or payable to any party in pursuance of the
contract before the time when the parties were so discharged (in this
Act referred to as "the time of discharge") shall, in the case of sums
so paid, be recoverable from him as money received by him for the
use of the party by whom the sums were paid, and, in the case of
sums so payable, cease to be so payable:

Provided that, if the party to whom the sums were so paid or
payable incurred expenses before the time of discharge in, or for the
purpose of, the performance of the contract, the court may, if it
considers it just to do so having regard to all the circumstances of
the case, allow him to retain or, as the case may be, recover the
whole or any part of the sums so paid or payable, not being an amount
in excess of the expenses so incurred.

In effect sub-s. 2 has affirmed the doctrine of the Fibrosa case,
subject to a proviso which is designed to prevent the injustice
which, as pointed out in that case, might result if the seller
was compelled to return the whole of the down payment,

Sub-s. 2 is not limited, however, to the case of total failure
of consideration, and in this respect it notably enlarges the
field of remedy for unjust enrichment. If, for example, some
small part of the consideration has been furnished by the seller,
the injustice of permitting the seller to retain the down pay-
ment is almost as great as in the case of total failure of con-
sideration, but no remedy would be available to the buyer under
the doctrine of the Fibrosa case. The terms of sub-s. 2 seem
clearly to cover the case of partial failure of consideration, sub-
ject to the proviso. Sub-s. 2 is also subject to sub-s. 1 (p)t that
is, it applies only to a case in which a contract "has become im-
possible of performance or been otherwise frustrated", and in
other cases the old rule still prevails that there can be no re-
covery on the ground of partial failure of consideration.

(o) Sub-ss. 3 and 4 of s. 2, are mentioned in the text, infra.
The only other sub-section of s. 2 that should be mentioned here is
sub-s. 5, which provides that the statute shall not apply to three
specified cases. These execpted cases were discussed by me in (1945),
23 Can. Bar Rev. 469, at pp. 477-479, in the light of the earlier dis-
cussion by McNair, Williams and Gutteridge (notes (e) and t(f),
supra). My own opinion is that the retention of these exceptions,
some of them not justified on principle, may furnish the courts with
more troublesome problems than would be presented if the whole of
sub-s. 5 of s. 2 were omitted so as to compel the courts to tackle the
problem of unjust enrichment in the excepted cases and to apply
to them the remedial provisions of sub-ss. 2 and 3 of s. 1.

(p) Sub-s. 3 (p. 360) also is governed by sub-s. 1.